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We Are Not Amused: The Narrow Interpretation of Title 11's
Place-of-Entertainment Provision in Denny v. Elizabeth Arden
Salons, Inc.
Seandria Denny was "outraged."1 In May 2002, she purchased a
salon and spa package for her mother, Jean Denny, from Elizabeth
Arden Salons, Inc., that included a massage, facial, manicure, hair
styling, and lunch.2 While the elder Denny was redeeming her gift at
the defendant's Red Door Salon and Spa in suburban Washington,
D.C., the salon and spa's receptionist told Seandria Denny that the
establishment did not "do black people's hair."3  Seandria Denny
then spoke to the salon's manager, who said that each of the salon
and spa's stylists had refused to style Jean Denny's hair.4 Seandria
Denny then departed from the salon and spa.5 Meanwhile, the elder
Denny finished the lunch provided to her by the salon and spa as part
of her gift package and, soon thereafter, a stylist shampooed, blow-
dried, and brushed her hair.6 As a result, Jean Denny believed her
hair looked like "a bush,"7 and she quickly left the salon in a state of
embarrassment.8 Seandria Denny later said the condition of her
mother's hair made it look like the elder Denny's " 'finger was in a
socket.' "'
1. Jerry Markon, A Spa Day That Was Anything but Relaxing, WASH. POST, Aug. 12,
2006, at B1.




6. Id. The apparent contradiction between Seandria Denny's allegation that the
defendant's salon and spa claimed it did not "do black people's hair," id., and the decision
by one of the defendant's stylists to complete what appears to be a cursory styling of Jean
Denny's hair is a factual dispute that presumably would have been resolved at trial. For
purposes of this Recent Development and the court's consideration of the dismissal of the
Dennys' Title II claim, the plaintiffs' allegation that the defendant's salon and spa claimed
it did not style "black people's hair" is taken as true.
7. Id. As for any suggestion that a salon is justified in turning away African-
American customers because special skills and tools are necessary to style African-
American hair, see Markon, supra note 1 (quoting the vice president of the Professional
Beauty Association, a national trade group, as saying, "The tools are pretty universal now,
and any product line will have a line that is designed for a drier texture of hair .... There
should have been at least one person on staff who could have done this woman's hair,
especially at a salon of that caliber.").
8. Denny, 456 F.3d at 430.
9. Markon, supra note 1.
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The Dennys filed a lawsuit in the United States District Court for
the Eastern District of Virginia in May 2004, claiming in part that
Elizabeth Arden Salons, Inc. violated the Dennys' rights under Title
II of the Civil Rights Act of 1964,10 which prohibits racial
discrimination in public accommodations. 1 Specifically, the Dennys
claimed the salon and spa violated Title II's mandate that "[a]ll
persons shall be entitled to the full and equal enjoyment of the goods,
services, facilities, privileges, advantages, and accommodations of any
place of public accommodation ... without discrimination on the
ground[s] of race."'" The Dennys alleged the salon and spa qualified
as a public accommodation under Title II, which defines "a place of
public accommodation" as "any motion picture house, theater,
concert hall, sports arena, stadium or other place of exhibition or
entertainment."' 3 The Dennys argued that the salon and spa qualified
as a " 'place of entertainment' under [Title II]."' The district court
dismissed the Dennys' Title II claim,15 and the United States Court of
Appeals for the Fourth Circuit, in a split decision, affirmed the
district court's dismissal. 6 The circuit court found Elizabeth Arden's
salon and spa was not a place of entertainment under Title II and,
therefore, was not covered by the law. 7
10. 42 U.S.C. § 2000a (2000).
11. Id.; Denny, 456 F.3d at 431.
12. § 2000a(a).
13. § 2000a(b)(3).
14. Denny, 456 F.3d at 429.
15. Id. The circuit court's opinion contradicts itself as to how the court viewed the
action taken by the district court and under review on appeal. In some portions of the
opinion, the court suggests the district court granted Elizabeth Arden summary judgment
as to all of the Dennys' claims, including the Title II claim. See id. In other portions of the
opinion, the circuit court speaks as though the district court granted summary judgment on
the claim made pursuant to 42 U.S.C. § 1981, which guarantees the right of all people to
make and enforce contracts without regard to race, and the pendent state-law claim of
intentional infliction of emotional distress, while the Title II claim was dismissed. See id.
This Recent Development assumes the Title II claim was dismissed by the district court, as
the circuit court seems to do for purposes of analyzing the Title II claim and reaching the
majority's ultimate conclusion that the Dennys did not state a claim under Title II. The
factual allegations of the Dennys are therefore taken as true. But see id. at 430
(recounting Elizabeth Arden's version of events surrounding the dispute with the Dennys
and thereby suggesting the court treated the district court's disposition of the Dennys'
Title II claim as something other than a dismissal). Also, this Recent Development does
not address the Dennys' § 1981 claim or the pendent state claim.
16. Id. at 429. The circuit court also affirmed the district court's summary judgment
on the state-law claim but reversed the district court's summary judgment decision as to
the § 1981 claim, finding sufficient evidence to create a triable dispute of fact as to that
claim and remanding the matter for further action in the district court. Id.
17. Id.
TITLE II PLACE OF ENTERTAINMENT
This Recent Development argues that the Denny majority's
interpretation of the place-of-entertainment provision of Title II of
the Civil Rights Act of 1964 was too narrow-based both on the law's
broad, remedial purpose and on the Supreme Court's interpretation
of Title II's place-of-entertainment provision." First, this Recent
Development briefly reviews the genesis of the Civil Rights Act of
1964 and establishes the broad purpose of the law. Next, it assesses
two key decisions, Daniel v. Paul9 and Miller v. Amusement
Enterprises, Inc.,E° that established that Title II's place-of-
entertainment provision is to be broadly interpreted, contrary to the
majority opinion in Denny. Last, it compares the analyses in Daniel
and Miller with the majority analysis in Denny, and concludes that the
Denny majority erred in its analysis of the meaning of Title II's place-
of-entertainment provision by failing to follow Supreme Court
precedent and reverting to an earlier, narrow interpretation of the
place-of-entertainment provision that the Supreme Court rejected
nearly four decades ago.2 ' Denny thereby weakens the
antidiscrimination regime historically recognized under Title II. As a
consequence, fewer establishments will be required to meet the
standards of Title II, including those previously held by other courts
to be covered by the law. This represents the reversal of a decades-
old tradition that Title II be applied liberally so as to root out racial
discrimination in places of public accommodation in particular, and
public life in general.22
President John F. Kennedy, before sending his proposed civil
rights legislation to Congress in 1963, told the nation in a televised
18. The relevant provisions of Title II mandate that "[a]ll persons shall be entitled to
the full and equal enjoyment of the goods, services, facilities, privileges, advantages and
accommodations of any place of public accommodation, as defined in this section, without
discrimination or segregation on the ground of race, color, religion, or national origin." 42
U.S.C. § 2000a(a) (2000). The public accommodations identified in Title II include "any
motion picture house, theater, concert hall, sports arena, stadium or other place of
exhibition or entertainment." § 2000a(b)(3).
19. 395 U.S. 298 (1969). In Daniel, the Court held that a recreational area that
included swimming, boating, and other activities was a place of entertainment under Title
II. Id. at 305.
20. 394 F.2d 342 (5th Cir. 1968). In Miller, the Fifth Circuit held that an amusement
park is a place of entertainment under Title II. Id. at 349.
21. See Daniel, 395 U.S. at 306 n.7 (holding that a place of entertainment is one that
diverted, amused, or caused someone's time to pass agreeably (quoting WEBSTER'S
THIRD NEW INTERNATIONAL DICTIONARY 757 (1961))).
22. See, e.g., Randall Kennedy, The Struggle for Racial Equality in Public
Accommodations, in LEGACIES OF THE 1964 CIVIL RIGHTS ACT 156, 160 (Bernard
Grofman ed., 2000) (noting that "interpretation of [Title II's] substantive provisions has
been liberal").
2007] 1261
NORTH CAROLINA LAW REVIEW
address that his aim in offering the legislation was, in part, "for
American consumers of any color to receive equal service in places of
public accommodation, such as hotels and restaurants and theaters
and retail stores. '23  A series of events related to the civil rights
movement, including the bombing of the Sixteenth Street Baptist
Church, the assassination of NAACP organizer Medgar Evers, and
the use of fire hoses and police dogs to attack civil rights protesters in
Birmingham, Alabama, helped prompt a reluctant Congress to act on
Kennedy's civil rights bill.24  As enacted, Title II guarantees
individuals "the full and equal enjoyment of the goods, services,
facilities, privileges, advantages, and accommodations of any place of
public accommodation."'  As defined by Title II, "public
accommodations" include hotels, 26  restaurants, 27  "place[s] of
exhibition or entertainment,"'  and other establishments located
within covered establishments.29  The listed accommodations are
subject to Title II only if their "operations affect commerce"3 or if
their discrimination or segregation "is supported by State action.""
Early disagreement among lower courts about the meaning and
scope of Title II's place-of-entertainment provision3 2 ultimately
23. President John F. Kennedy, Television Address on Civil Rights (June 11, 1963), in
CIVIL RIGHTS SINCE 1787: A READER ON THE BLACK STRUGGLE 490 (Johnathan
Birnbaum & Clarence Taylor eds., 2000).
24. For a discussion of events leading up to the adoption of the Civil Rights Act of
1964, see generally CHARLES WHALEN & BARBARA WHALEN, THE LONGEST DEBATE:
A LEGISLATIVE HISTORY OF THE 1964 CIVIL RIGHTS ACT (1985).
25. 42 U.S.C. § 2000a(a) (2000).
26. Title II exempts lodgings open to the public that have fewer than five rooms and
that are owner-occupied. § 2000a(b)(1).
27. § 2000a(b)(2).
28. § 2000a(b)(3).
29. § 2000a(b)(4); see, e.g., Pinkney v. Meloy, 241 F. Supp. 943, 947 (N.D. Fla. 1965)
(holding that a barber shop located in a hotel building was covered by Title II).
30. § 2000a(b). This Recent Development assumes that Elizabeth Arden's salon and
spa would satisfy Title II's commerce requirement. If the salon and spa did not affect
commerce, then whether the establishment was a place of entertainment under Title II
would be irrelevant, as the Civil Rights Act of 1964 was passed pursuant to Congress's
authority to regulate commerce among the states. U.S. CONST. art. I, § 8 ("The Congress
shall have power ... to regulate commerce ... among the several states."); see also Heart
of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 261 (1964) (holding that Congress
did not exceed its authority when it passed the Civil Rights Act of 1964 pursuant to the
Commerce Clause).
31. § 2000a(b). The Dennys did not claim the State helped to enforce the
discrimination allegedly suffered at the hands of Elizabeth Arden Salons, Inc.
32. Compare Robertson v. Johnston, 249 F. Supp. 618, 622 (E.D. La. 1966)
(interpreting the place-of-entertainment provision narrowly to exclude places of
enjoyment and limiting the provision to places where performances are presented), rev'd
on other grounds, 376 F.2d 43, 45 (5th Cir. 1967), with Evans v. Laurel Links, Inc., 261 F.
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required the Supreme Court to choose one view of the law over the
other. Daniel v. PauP3 gave the Court its first opportunity to
interpret the meaning of Title II's ban on racial discrimination in
places of entertainment, and the Court held that the provision was to
be broadly interpreted.34 In Daniel, Lake Nixon Club, "a 232-acre
amusement area with swimming, boating, sun bathing, picnicking,
miniature golf, dancing facilities, and a snack bar,, 35 attempted to
keep the petitioner, who was an African American, from entering its
establishment.36 The district court found against the petitioner and
concluded Lake Nixon Club was not a public accommodation under
Title II.37 The Court of Appeals for the Eighth Circuit affirmed.38
The Supreme Court began its analysis of the case by noting that Title
II is "a sweeping prohibition of discrimination or segregation on the
ground of race, color, religion, or national origin at places of public
accommodation whose operations affect commerce. ' 39  The Court
then endorsed a broad definition of "entertainment," at least for
purposes of interpreting Title II: entertainment is " 'the act of
diverting, amusing, or causing someone's time to pass agreeably.' "40
The Court specifically rejected the argument put forward by the
respondents that " 'place of entertainment' refers only to
establishments where patrons are entertained as spectators or
listeners rather than those where entertainment takes the form of
direct participation in some sport or activity."'"
To justify a broad interpretation of the statute's prohibition on
racial discrimination in places of entertainment, the Court pointed to
the larger purpose of the law.
President Kennedy, in submitting to Congress the public
accommodations provisions of the proposed Civil Rights Act,
emphasized that "no action is more contrary to the spirit of our
democracy and Constitution-or more rightfully resented by a
Supp. 474, 477 (E.D. Va. 1966) (interpreting the place-of-entertainment provision more
broadly to include places where members of the public are passive spectators and places
where members of the public are active participants).
33. 395 U.S. 298 (1969).
34. Id. at 305-06.
35. Id. at 301.
36. Id.
37. Kyles v. Paul, 263 F. Supp. 412, 419-20 (E.D. Ark. 1967), afrd, 395 F.2d 118 (8th
Cir. 1968), rev'd sub nom. Daniel v. Paul, 395 U.S. 298 (1969).
38. Daniel v. Paul, 395 F.2d 118, 127 (8th Cir. 1968), rev'd, 395 U.S. 298 (1969).
39. Daniel, 395 U.S. at 301.
40. Id. at 306 n.7 (quoting WEBSTER'S THIRD NEW INTERNATIONAL DIcTIONARY
757 (1961)).
41. Id. at 306.
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Negro citizen who seeks only equal treatment-
than the barring of that citizen from restaurants, hotels,
theaters, recreational areas and other public accommodations
and facilities.
42
Furthermore, judicial interpretation of the law was to be guided by
"the overriding purpose of Title II 'to remove the daily affront and
humiliation involved in discriminatory denials of access to facilities
ostensibly open to the general public.' ",43 The Daniel Court pointed
with approval to the reasoning used in the Fifth Circuit's en banc
decision in Miller v. Amusement Enterprises, Inc.,' striking down the
exclusion of African-American individuals from an amusement
park.45
In Miller, the circuit court criticized the district court's
parsimonious interpretation of "place of entertainment" and, instead,
interpreted Title II "not ... with narrowed eye but with open minds
attuned to the clear and strong purpose of the [Civil Rights] Act [of
1964], namely, to secure for all citizens the full enjoyment of facilities
described in the Act which are open to the general public., 46 In short,
the Act was "to be liberally construed and broadly read. '4' The Fifth
Circuit acknowledged that Congress did not intend for the Act to
extend to all establishments within legislative reach but found this
should not limit the judiciary's interpretation of the Act when to do
so would "defeat what we conceive to be [Title II's] obvious and
dominating general purpose.4 n8 The court therefore concluded, "We
find that the phrase 'place of entertainment' ... includes both
establishments which present shows, performances, and exhibitions to
a passive audience and those establishments which provide
recreational or other activities for the amusement or enjoyment of its
patrons. '49 It was this meaning of "entertainment" that the Supreme
Court substantially adopted in Daniel, both by the approving
reference to Miller" and by reference to a dictionary definition."
42. Id. (quoting Special Message to Congress on Civil Rights and Job Opportunities,
PUB. PAPERS 483,485 (June 19, 1963)).
43. Id. at 307-08 (quoting H.R. REP. No. 88-914, at 18 (1964)).
44. 394 F.2d 342 (5th Cir. 1968) (en banc).
45. Daniel, 395 U.S. at 308.
46. Miller, 394 F.2d at 349.
47. Id.
48. Id. at 350.
49. Id. (emphasis added).
50. See Daniel, 395 U.S. at 308 (agreeing with the Miller court "that the statutory
language 'place of entertainment' should be given full effect according to its generally
accepted meaning").
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Nearly four decades later, the Denny court would abandon this broad
definition.5
The Fourth Circuit's decision in Denny-that Elizabeth Arden's
salon and spa did not meet the statutory definition of "place of
entertainment" under Title II-rested on two interrelated grounds.
The majority first reasoned the salon and spa did not come under the
requirements of Title II because the establishment was unlike other
places of entertainment specifically mentioned in the law and
therefore did not offer entertainment as defined in Title 11.13 The
Denny majority also concluded the salon and spa did not primarily
offer entertainment and thus, even if the establishment incidentally
offered some entertainment to its patrons, it was still outside the
requirements of Title II because the salon and spa's primary business
aim was not the entertainment of customers. 4
The majority's first rationale for rejecting the Dennys' Title II
claim was that Elizabeth Arden's salon and spa "bear[s] little relation
to those places of entertainment that are specifically listed"55 as places
of entertainment in Title II, including movie houses, theaters, concert
halls, sports arenas, and stadiums. 6 In keeping with this rationale, the
court observed that "[v]isiting a salon does not fairly approximate the
experience of attending a movie, symphony, or sporting match."57
This holding was contrary to the broad definition of "entertainment"
endorsed by the Supreme Court in Daniel and applicable in all cases
involving interpretation of Title II's place-of-entertainment
58provision.
Instead, the Denny majority concluded that "the salon is more
similar to businesses that offer tangible services, not entertainment.
'59
The salon and spa's alleged refusal to style Jean Denny's hair, the
majority wrote, "is what this entire dispute is all about."'  While the
51. See id. at 306 n.7 (quoting WEBSTER'S THIRD NEW INTERNATIONAL
DICTIONARY 757 (1961)).
52. Denny v. Elizabeth Arden Salons, Inc., 456 F.3d 427, 432 (4th Cir. 2006) (finding
that any entertainment supplied at Elizabeth Arden's salon and spa was not the kind of
entertainment Congress targeted under Title II's place-of-entertainment provision).
53. Id. at 431-32.
54. Id. at 432.
55. Id. at 431.
56. Id. at 432.
57. Id.
58. See supra notes 40-41 and accompanying text.
59. Denny, 456 F.3d at 432.
60. Id. The dispute, of course, is about much more than the styling of Jean Denny's
hair. The dispute is about access to public accommodations without regard to race.
Assuming the accuracy of the majority's observation that the dispute between the Dennys
2007] 1265
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majority concluded that the Elizabeth Arden salon and spa was not a
place that entertained its patrons, the majority did not offer, by resort
to either case law or a dictionary, a definition of "entertainment."
Instead, the majority relied on the tool of ejusdem generie 61 to
support its conclusion. This was done despite the fact that the
Supreme Court, as pointed out by the dissent in Denny,62 rejected the
use of this tool of statutory interpretation as dispositive when
attempting to discern the meaning of Title II's place-of-entertainment
provision and instead resorted to a dictionary definition of
"entertainment" to guide interpretation of Title II. 4
The federal courts parsed the word "entertainment" in the years
immediately after passage of the Civil Rights Act of 1964, usually
resulting in a narrow interpretation of the place-of-entertainment
* 61provision. In Daniel, however, the Supreme Court endorsed a broad
and Elizabeth Arden Salons, Inc. is simply about the styling of Jean Denny's hair,
however, the majority's intimation that hair plays an insignificant role in the lives of
human beings is incorrect. See generally Anthony Synnott, Shame and Glory: A Sociology
of Hair, 38 BRIT. J. SOC. 381 (1987) (discussing the social meaning of hair). For a
discussion of the specific role hair can play in the lives of African-American women, see,
for example, LANITA JACOBS-HUEY, FROM THE KITCHEN TO THE PARLOR: LANGUAGE
AND BECOMING IN AFRICAN AMERICAN WOMEN'S HAIR CARE 3 (2006) (noting that
African-American women's choices about hair care are "complicated by such issues as
mate desire, mainstream standards of beauty, workplace standards of presentation, and
ethnic/cultural pride").
61. Robertson v. Johnston, 249 F. Supp. 618, 622 (E.D. La. 1966) (defining "ejusdem
generie" as that canon of statutory construction that holds "when specific terms in a
statute are followed by general terms, the general terms are limited to matters similar to,
or of the same general kind or class as, those specified").
62. Denny, 456 F.3d at 440 (King, J., dissenting). While this Recent Development
agrees with Judge King's conclusion that the defendant's salon and spa should be
considered a place of entertainment under Title II, Judge King's opinion spends little time
examining the majority's suggested legal framework and its consequences-that is, a
narrower interpretation of Title II that covers fewer establishments-and focuses on the
facts of the case before the court and what Judge King believed to be the proper
application of the law to the facts. This is understandable behavior by a judge expected to
rule on the case or controversy before him. This Recent Development seeks to expand on
Judge King's dissent and consider the larger consequences of the narrow interpretation of
Title II that Judge King rightly criticizes.
63. See Daniel, 395 U.S. at 307-08 (observing that such an approach to statutory
interpretation should not be used "when a natural reading of [the provision's] language
would call for broader coverage").
64. See id. at 306 n.7 (citing with approval the dictionary definition of
"entertainment").
65. See, e.g., Kyles v. Paul, 263 F. Supp. 412, 419 (E.D. Ark. 1967) (distinguishing
entertainment from recreation), aff'd, 395 F.2d 118 (8th Cir. 1968), rev'd sub nom. Daniel
v. Paul, 395 U.S. 298 (1969); Robertson, 249 F. Supp. at 622-23 (distinguishing
entertainment from enjoyment); Miller v. Amusement Enters., Inc., 259 F. Supp. 523, 525
(E.D. La. 1966) (distinguishing active entertainment from passive entertainment), rev'd en
banc, 394 F.2d 342 (5th Cir. 1967).
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definition of "entertainment" as it relates to Title 1166 and suggested
that an establishment should be considered a place of entertainment
if it could be so found "[u]nder any accepted definition of
'entertainment.' ",67 Judges were not to distinguish between types of
entertainment or between entertainment and closely related
activities, such as recreation and enjoyment, if an establishment
reasonably could be found to entertain its customers, using a liberal
definition of "entertainment."68 This accorded with the "sweeping "69
scope of the Civil Rights Act of 1964 and the law's aim, in part, "to
remove racial discrimination from certain facilities which are open to
the general public.
7°
Employing the definition of "entertainment" endorsed by the
Supreme Court, the services offered by the Elizabeth Arden salon
and spa qualify the establishment as a place of entertainment under
Title II. The Denny majority listed those services as including "hair,
skin, and nail care, make up artistry, and massages, facials, and other
body treatments."' 71 The particular package of salon services Seandria
Denny purchased for her mother included "a massage, facial,
manicure, hair style, and lunch. ' 72 The offer of such services in the
environment of "an upscale beauty salon and day spa '73 strongly
suggests Elizabeth Arden hoped to offer its services in such a way
that the salon's customers would be diverted or amused or that the
customers' time would pass agreeably.
The dissent's characterization of the salon and spa makes this
aim clearer yet. The dissent noted Elizabeth Arden's own description
of one of the salon and spa's massages as "an 'out of body
experience.' "74 Additionally, Elizabeth Arden marketed packages of
66. See Daniel, 395 U.S. at 306 n.7 (defining "entertainment" as "the act of diverting,
amusing, or causing someone's time to pass agreeably" (quoting WEBSTER'S THIRD NEW
INTERNATIONAL DICTIONARY 757 (1961))); see also Miller, 394 F.2d at 351 (noting
"[s]ynonyms for entertainment ... include ... amusement, bodily enjoyment, fun,
recreation, diversion, relaxation, sport, pleasure, play, merriment, festivity, celebration,
and revelry"); Lisa Gabrielle Lerman & Annette K. Sanderson, Discrimination in Access
to Public Places: A Survey of State and Federal Public Accommodation Laws, 7 N.Y.U.
REV. L. & SOC. CHANGE 215, 222 (1978) (noting as an example of the broad
interpretation given to Title II's place-of-entertainment provision that the Fifth Circuit in
Miller "took judicial notice of the fine art of people watching").
67. Daniel, 395 U.S. at 306.
68. Id.
69. Id. at 301.
70. Miller, 394 F.2d at 352.
71. Denny v. Elizabeth Arden Salons, Inc., 456 F.3d 427,429 (4th Cir. 2006).
72. Id. at 430.
73. Id. at 429.
74. Id. at 437 (King, J., dissenting).
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salon services under names such as "the 'Red Door Rescue,' the
'Miracle Morning,' and the 'Executive Escape,' "7 hardly the names
one would use to describe hair care and body maintenance services
aimed not at diverting customers' time, but merely providing them
with utility. Additionally, the services included in such packages
included "'Purifying Scented Body Wrap[s],' 'Desert Stone
Massages,' and 'Swedish Massages.' "76 Such services go beyond the
utility of a haircut that one would receive at a barbershop. They go,
instead, to entertainment, as defined by the Supreme Court in
Daniel.77 It takes no small amount of sophistry to conclude otherwise.
The distinction between utility and entertainment in the area of
hair care and body maintenance services was previously recognized
by federal courts interpreting Title II's place-of-entertainment
provision.78 The Denny majority came out on the wrong side of this
distinction by approvingly citing a district court decision holding that
a salon was not covered by Title 11.79 The district court in Halton v.
Great Clips, Inc.8 ° described the salon whose practices were being
challenged as an establishment offering services of utility, not
entertainment. 81 The court in Halton distinguished the hair salon in
the case before it from the health spa in Rousseve v. Shape Spa for
Health and Beauty, Inc.,82 which the court characterized as a place of
entertainment under Title I1,83 by noting that while the salon in
Halton offered only hair styling, the establishment in Rousseve
included "curative or rehabilitative treatments, diets, physical
exercise, baths, and sauna treatments."'  The spa in Rousseve also
offered its customers "gymnasium equipment, thermal baths,
whirlpool baths, inhalation rooms, solaria, and swimming pools," as
well as body massages and facials.85 The Halton court's distinguishing
75. Id. at 438.
76. Id.
77. See Daniel v. Paul, 395 U.S. 298, 306 n.7 (1969).
78. See, e.g., Halton v. Great Clips, Inc., 94 F. Supp. 2d 856, 862 (N.D. Ohio 2000)
(noting the difference between a salon offering only utility and a health spa offering
relaxation and, for purposes of Title II, entertainment).
79. See Denny, 456 F.3d at 433 (citing Halton, 94 F. Supp. 2d at 862).
80. 94 F. Supp. 2d 856 (N.D. Ohio 2000).
81. Id. at 862 (finding that entertainment is "the act of entertaining; agreeable
occupation for the mind; diversion; amusement ... something affording pleasure,
diversion, or amusement[,] esp[ecially] a performance of some kind" (quoting WEBSTER'S
ENCYCLOPEDIC UNABRIDGED DICTIONARY OF THE ENGLISH LANGUAGE 648 (1996))).
82. 516 F.2d 64 (5th Cir. 1975).
83. Id. at 68.
84. Halton, 94 F. Supp. 2d at 862.
85. Id.
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the two establishments was an implicit recognition that hair care and
body maintenance services vary in character, such that one
establishment may entertain and another may not. As the dissent in
Denny pointed out, establishments offering such services "exist along
a spectrum from the purely utilitarian to the entertaining. "86 While
Elizabeth Arden's salon and spa in Denny was not as extravagant as
the spa in Rousseve, which the court in Rousseve said was akin to the
YMCAs found to be covered by Title 11,87 neither was it the purely
utilitarian operation described in Halton. According to the Denny
majority, because Elizabeth Arden's salon and spa did not include the
full range of services and facilities offered by the facility in Rousseve,
it fell outside Title 11.88 This approach to Title II, however, was
implicitly rejected by the Supreme Court when it held in Daniel that
"entertainment" was to be interpreted liberally.89 Put differently, the
Court interpreted Title II's place-of-entertainment provision in such a
way that the statute would permit, not reject, claims arising from
establishments that exist on the statute's margins. The existence of
Elizabeth Arden's salon and spa somewhere in between pure utility
and pure entertainment suggests the establishment was sufficiently a
place of entertainment to qualify for coverage under Title II, given
the broad definition of "entertainment" to be used by the courts
when interpreting Title 11.90
The second rationale for rejecting the Dennys' Title II claim was
that the salon and spa was not primarily concerned with entertaining
customers. 91 The majority concluded that merely because "some of
the salon's services might have provided its customers with relaxation,
the salon is not a 'place of entertainment' within the meaning of Title
II."'  Rather, the purpose of the salon was "to market high-quality
86. Denny v. Elizabeth Arden Salons, Inc., 456 F.3d 427, 439 (4th Cir. 2006) (King, J.,
dissenting). This spectrum could also reconcile congressional debate during consideration
of the Civil Rights Act of 1964 with the dissent's opinion in Denny. For example, Senator
Warren Magnuson said during the floor debate on Title II that barbershops would not be
subject to the law's requirements. 110 CONG. REC. 7406 (1964). The existence of a
spectrum of hair care and body maintenance services explains why ordinary barbershops,
much like the one in Halton and those referenced by Senator Magnuson, would not be
covered by Title II, while establishments like those in Rousseve and Denny should be
covered.
87. Rousseve, 516 F.2d at 68.
88. Denny, 456 F.3d at 433.
89. See Daniel v. Paul, 395 U.S. 298, 306 n.7 (1969).
90. Id.
91. Denny, 456 F.3d at 431-32.
92. Id. at 434.
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hair, skin, and body care, not amusement."93  This represents the
Denny majority's invention of a primary-purpose test to evaluate
claims made under Title II's place-of-entertainment provision: an
establishment qualifies as a place of entertainment only if the
establishment's primary purpose is to entertain.94 Courts that employ
this primary-purpose test, which has no basis in the language of Title
II's place-of-entertainment provision or prior case law interpreting
the provision, must distinguish a place of entertainment, which is
covered by Title II, from a place where people happen to be
entertained, which is not covered by Title II. In its creation of a
primary-purpose test for the place-of-entertainment provision, the
Denny majority failed to recognize that Congress expressly adopted
standards in other parts of Title II that bear a resemblance to the
majority's primary-purpose test. For example, establishments are
considered restaurants, and therefore within the coverage of Title II,
if they are "principally engaged in selling food for consumption on
the premises."95 The absence of similar language in that portion of
Title II that regulates places of entertainment further undermines the
majority's conclusion that a primary-purpose test is applicable to such
establishments. If Congress had intended such a test for places of
entertainment, it could have included one in the law.
The Denny majority argued that such a test was proper because
other establishments found to be places of entertainment under Title
II "have had amusement and recreational elements front and
center."96  The dissent agreed with the majority that only those
establishments that have the entertainment of their patrons as one of
their purposes are covered by Title 11. 9  The dissent, however,
rejected the majority's holding that an establishment must have
entertainment as its primary purpose to qualify for coverage98 and
correctly concluded that Elizabeth Arden's salon and spa was a place
of entertainment because the establishment had as one of its
purposes, if not its primary purpose, the entertainment of customers. 99
Prior case law supports the conclusion that the primary-purpose
standard articulated by the Denny majority is wrong and that an
93. Id.
94. Id. at 432 (observing that places of entertainment include places where the "raison
d'etre was to sell entertainment to its customers").
95. 42 U.S.C. § 2000a(b)(2) (2000) (emphasis added).
96. Denny, 456 F.3d at 432.
97. Id. at 440 n.6 (King, J., dissenting).
98. Id. at 440.
99. Id.
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establishment can be considered a place of entertainment even if its
primary purpose is not to entertain, as the dissent properly argued. 1°°
Some establishments previously deemed by the federal courts to be
places of entertainment under Title II were plainly places where
entertainment was "front and center": 10 amusement parks, 10 2 golf
courses, 103 swimming facilities," and skating rinks,05 for example.1 °6
But other establishments previously deemed to be places of
entertainment under Title II, including convenience stores, 07 bars,10
100. Id.
101. Id. at 432 (majority opinion).
102. See, e.g., Daniel v. Paul, 395 U.S. 298, 301 (1969) (analyzing a recreational facility
that offered swimming, boating, sunbathing, and dancing to its patrons); Scott v. Young,
421 F.2d 143, 144 (4th Cir. 1970) (analyzing a recreational facility that offered swimming,
diving, canoeing, fishing, sunbathing, and picnicking); Miller v. Amusement Enters., Inc.,
394 F.2d 342, 345 (5th Cir. 1968) (en banc) (analyzing a park that operated eleven
mechanical rides); United States v. Johnson Lake, Inc., 312 F. Supp. 1376, 1378 (S.D. Ala.
1970) (analyzing a recreational facility that offered swimming, picnicking, dancing, pool
tables, juke box, and coin gun machine).
103. See, e.g., Brown v. Loudoun Golf & Country Club, Inc., 573 F. Supp. 399, 400
(E.D. Va. 1983) (holding a golf club is a place of entertainment); Evans v. Laurel Links,
Inc., 261 F. Supp. 474, 474 (E.D. Va. 1966) (holding a public golf course is a place of
entertainment).
104. See, e.g., United States v. Lansdowne Swim Club, 894 F.2d 83, 84 (3rd Cir. 1990)
(holding a private swim club is a place of entertainment); Olzman v. Lake Hills Swim
Club, Inc., 495 F.2d 1333, 1335 (2d Cir. 1974) (holding a private swim club is a place of
entertainment).
105. See, e.g., Evans v. Seaman, 452 F.2d 749, 750 (5th Cir. 1971) (holding a skating
rink is a place of entertainment).
106. It should be noted that even some of these establishments, which seem obviously
to be places of entertainment, could be found otherwise by a court willing to take the
majority's new primary-purpose test to its logical limit. A court could find, for example,
that a swimming club's primary purpose is not entertainment but physical health, and that
a bowling alley's primary purpose is not entertainment but the maintenance and
promotion of camaraderie and social capital. See Robert Putnam, Bowling Alone:
America's Declining Social Capital, 6 J. DEMOCRACY 65, 70 (1995) (noting that a decline
in league bowling among Americans is a sign of decreasing social capital). While courts
may not take the primary-purpose test so far, the possibility that one might, and not run
afoul of the majority's new test, underscores the weakness of the test.
107. See United States v. Baird, 85 F.3d 450, 453 (9th Cir. 1996) (finding the presence
of electronic video games sufficient to qualify a convenience store as a place of
entertainment).
108. See United States v. DeRosier, 473 F.2d 749, 750-51 (5th Cir. 1973) (finding the
presence of a juke box, shuffle board, and pool table sufficient to qualify a bar as a place
of entertainment); United States v. Deyorio, 473 F.2d 1041, 1042 (5th Cir. 1973) (finding
the presence of "certain mechanical amusement devices" sufficient to qualify a bar as a
place of entertainment); United States v. Deetjen, 356 F. Supp. 688, 690 (S.D. Fla. 1973)
(finding the presence of a piano, juke box, and color TV sufficient to qualify a bar as a
place of entertainment); United States v. Vizena, 342 F. Supp. 553, 553-54 (W.D. La.
1972) (finding the presence of a juke box, phonograph records, billiard table, and pool
equipment sufficient to qualify a bar as a place of entertainment).
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health clubs,"° and YMCAs, 11° would find themselves beyond the
coverage of Title II using the majority's primary-purpose test. Each
of these establishments could plausibly argue that their primary
purpose is something other than entertainment: convenience stores
to sell wares, bars to provide alcohol, health clubs to improve
people's physiques, and YMCAs to offer a positive environment for
community members. None of these arguments, under the majority's
primary-purpose test, would be unreasonable and each of these
establishments could therefore be beyond the coverage of Title II.
That such consequences could result from the test articulated by the
Denny majority is a strong indication that the majority's analysis is
flawed. To conclude otherwise is to determine that federal courts,
both district and circuit, from across the country and over a span of
decades, have wrongly interpreted Title II's place-of-entertainment
provision.
Momentarily accepting as valid the Denny majority's erroneous
decision to apply a primary-purpose test to Title II's place-of-
entertainment provision, Elizabeth Arden's salon and spa should be
considered a "place of entertainment" for purposes of Title II,
contrary to the majority's conclusion. As the majority noted,
Elizabeth Arden operated "an upscale beauty salon and day spa" ''
that sold gift packages that cost hundreds of dollars."2 The salon and
spa was not covered by Title II, the majority concluded, because "the
principal function of the salon in this case is to offer its customers
hair, skin, and body care." ' 3 But given the upscale character of the
salon, the cost of the salon's services, and the aim to pamper that is
inherent in the sale of gift packages named "the 'Red Door Rescue,'
the 'Miracle Morning,' and the 'Executive Escape,' "I" the majority
109. See Rousseve v. Shape Spa for Health & Beauty, Inc., 516 F.2d 64, 66 (5th Cir.
1975) (finding the presence of exercise equipment and body treatments sufficient to
qualify a health spa as a place of entertainment, despite the spa's argument, accepted by
the district court, that the primary purpose of the facility was the improvement of its
patrons' physical health).
110. See Smith v. YMCA of Montgomery, Inc., 462 F.2d 634, 648 (5th Cir. 1972)
(offering swimming, football, and camping sufficient to qualify YMCA as place of
entertainment, despite argument by the YMCA that it was primarily a nonprofit
organization dedicated to the betterment of others); Nesmith v. YMCA of Raleigh, N.C.,
397 F.2d 96, 100 (4th Cir. 1968) (citing with approval language from Miller and suggesting,
without expressly holding, that the YMCA's programs are sufficient to qualify it as a place
of entertainment).
111. Denny v. Elizabeth Arden Salons, Inc., 456 F.3d 427, 429 (4th Cir. 2006).
112. Id. at 430 (noting Seandria Denny paid $295 for her mother's gift package).
113. Id. at 432.
114. Id. at 438 (King, J., dissenting).
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should have concluded that the purpose of the defendant's salon and
spa was to offer customers hair, skin, and body care with the purpose
of diverting them so as to help their time pass agreeably.115 That is, the
majority, using the definition of "entertainment" endorsed by the
Supreme Court, should have concluded the defendant's salon and spa
was a place of entertainment under Title II. Common understanding
of good business practice compels the conclusion that Elizabeth
Arden had as its aim the agreeable passage of customers' time. After
all, the company certainly did not want its customers to suffer pain,
humiliation, and embarrassment while visiting the salon and receiving
a "Desert Stone Massage,"116 nor did it want patrons to be bored
while getting their skin and nails done. As such, the broad reading
that governs Title II's place-of-entertainment provision requires the
conclusion that, even under the majority's standard that an
establishment is a place of entertainment only if the establishment's
primary purpose is to entertain, Elizabeth Arden's salon and spa
qualified for coverage under Title II.
The contradiction between the majority's holding in Denny and
the manner in which other federal courts across the country, including
the Supreme Court, have historically interpreted Title II suggests the
Fourth Circuit is interpreting the law in a manner inconsistent with its
purpose and meaning." 7 The Civil Rights Act of 1964, including Title
II, is to be interpreted in the spirit with which the law was introduced
by President Kennedy, adopted by the Congress, and subsequently
interpreted by the Supreme Court: with a view towards
"eliminat[ing] the inconvenience, unfairness, and humiliation of racial
discrimination." ' Such a spirit prohibits a restrictive interpretation
of the law, one that expends judicial resources so as to find ways by
which to exempt establishments from coverage by Title II. Rather, a
spirit of expansiveness has governed the interpretation of Title II's
place-of-entertainment provision since the Supreme Court so
mandated in 1969.119 It is this spirit that the Fourth Circuit, both by
115. See Daniel v. Paul, 395 U.S. 298, 306 n.7 (1969) (defining "entertainment" as "the
act of diverting, amusing, or causing someone's time to pass agreeably" (quoting
WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 757 (1961))).
116. Denny, 456 F.3d at 438.
117. The rush of cases defining the scope of Title II immediately after the law's
passage, compared with the steady, slower pace of claims brought under the provision in
recent decades, attests to the relative success of Title II. See, e.g., Kennedy, supra note 22,
at 159.
118. Miller v. Amusement Enters., Inc, 394 F.2d 342, 353 (1968).
119. Daniel, 395 U.S. at 307 (noting that a natural reading of Title II requires a broad
application of the law).
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its narrow interpretation of "entertainment" and its newly minted
primary-purpose test, abandoned in Denny.
The likely consequence in the Fourth Circuit-and in other
federal circuits that choose to follow the lead of the Denny majority-
will be that a smaller number of establishments will be covered by
Title II and, therefore, prohibited from practicing racial
discrimination."20 This will represent a rollback of a significant
provision of the Civil Rights Act of 1964 at a time when the country is
hearing increasingly loud calls from some pundits-some mainstream
and others extreme-to succumb to the temptation of a new breed of
racism 121 even as the country continues to struggle with the lingering,
de facto consequences of the past, de jure racism aimed at African
Americans."12 Such a rollback threatens to erode Title II's record of
accomplishment, for while there is little political room today for the
overt racism of a Bull Connor l1 3 or a George Wallace,124 the saga of
120. Since the appellate court issued its decision in Denny, one federal district court
has cited the majority's holding to bolster its own interpretation of Title II that retail
establishments generally are not covered by the law. See Kelly v. Yorktown Police Dep't,
No. 05 Civ. 6984, 2006 U.S. Dist. LEXIS 83223, at *15 (S.D.N.Y. Nov. 13, 2006). Another
district court cited to the Denny majority's more general observation that Title II lists
those categories of establishments covered by Title II and thereby excludes from coverage
those categories of establishments not listed. See Foster v. Howard Univ. Hosp., No. 06-
244, 2006 U.S. Dist. LEXIS 74512, at *4-6 (D.D.C. Oct. 12, 2006). The district court ruled
that Howard University Hospital was not a public accommodation under Title II. See id.
But see United States v. Med. Soc'y of S.C., 298 F. Supp. 145, 151-52 (D.S.C. 1969)
(holding that a hospital was covered by Title II because the hospital housed a snack bar
covered by the law and noting that Title II is to be interpreted broadly "to eliminate the
inconvenience, unfairness, and humiliation of racial discrimination"). The court in Foster
did not note in its opinion whether Howard University Hospital houses a snack bar or
cafeteria.
121. See, e.g., PATRICK J. BUCHANAN, STATE OF EMERGENCY: THE THIRD WORLD
INVASION AND CONQUEST OF AMERICA 5 (2006) (describing the recent influx of
Spanish-speaking immigrants into the United States as "the greatest invasion in history");
Brad Knickerbocker, Anti-Immigrant Sentiments Fuel Ku Klux Klan Resurgence,
CHRISTIAN SCIENCE MONITOR, Feb. 9, 2007, at 2, available at http://www.csmonitor.com/
2007/0209/p02s02-ussc.html (citing a report by the Anti-Defamation League that the Klan
is using the issue of immigration as a successful recruitment tool).
122. See, e.g., DOUGLAS BRINKLEY, THE GREAT DELUGE: HURRICANE KATRINA,
NEW ORLEANS, AND THE MISSISSIPPI GULF COAST 466 (2006) ("Thousands of African
Americans were cast back to primitive conditions, and in the scheme of the response to
Katrina, the attitude seemed to be that it was all right that way."); Katherine Tate &
Gloria J. Hampton, Changing Hearts and Minds: Racial Attitudes and Civil Rights, in
LEGACIES OF THE 1964 CIVIL RIGHTS ACT, supra note 22, at 167, 168-69 ("[Miost whites
now support the principle of racial equality, while they remain near unanimous in their
opposition to busing and affirmative action ..... [M]any whites also remain averse to the
federal government's enforcement of equal opportunity in employment, to its
enforcement of integration in public schools, and to the principle of open housing.").
123. See William E. Schmidt, Birmingham Picks a Mayor Tuesday, N.Y. TIMES, Oct. 9,
1983, at A37 (noting that much had changed in Birmingham, Alabama, since Police
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race in America goes on, even if in a form different from that which
existed when Title II was enacted in 1964.
While originally "directed at the South and at discrimination
against Blacks ,' 125 a variety of people seeking protection from
unwarranted discrimination over the last four decades have invoked
the Civil Rights Act of 1964 in general and Title II in particular. 126 It
may now be in some circumstances that racial discrimination is more
subtle aberration than manifestation of proudly held, broad-based
social attitudes, but the need for a robust antidiscrimination regime in
federal law continues in the face of racism's threat. Title II therefore
remains an important tool in the country's ongoing effort to reconcile
race and American public life, and the court in Denny wrongly
limited the ways in which that tool may be used.
An undue limitation on the scope of Title II may become
particularly important as the number of immigrants in the United
States continues to climb. It is estimated that more than 1.1 million
immigrants became legal residents of the United States in 2005.127
Between 1996 and 2005, nearly 8.8 million immigrants became legal
residents,128 and an increasingly large percentage of them came not
from Europe, but from Africa, Asia, and South America. 129  This
Commissioner Eugene "Bull" Connor turned fire hoses and police dogs on civil rights
protestors in the 1960s).
124. See Richard Pearson, Ex-Gov. George C. Wallace Dies at 79, WASH. POST., Sept.
14, 1998, at Al (noting the four-time governor and four-time presidential candidate was
"known as the embodiment of resistance to the civil rights movement of the 1960s" and
recalling his vow to support " 'segregation now, segregation tomorrow, segregation
forever' ").
125. David P. Filvaroff & Raymond E. Wolfinger, The Origin and Enactment of the
Civil Rights Act of 1964, in LEGACIES OF THE 1964 CIVIL RIGHTS ACT, supra note 22, at 9,
29.
126. See, e.g., United States v. Allen, 341 F.3d 870, 877 (9th Cir. 2003) (relying on Title
II's definition of "place of entertainment" to support criminal prosecution for civil rights
violation); United States v. Baird, 85 F.3d 450 (9th Cir. 1996) (same); United States v.
Greer, 939 F.2d 1076, 1091 (5th Cir. 1991) (same); Wyatt v. Sec. Inn Food & Beverage,
Inc., 819 F.2d 69, 71 (4th Cir. 1987) (affirming civil judgment for parties who relied in part
on Title II's ban on racial discrimination in places of public accommodation); Thomas v.
Freeway Foods, Inc., 406 F. Supp. 2d 610, 626 (M.D.N.C. 2005) (denying restaurant
franchisee-defendant's motion for summary judgment in action brought in part under Title
II's prohibition on discrimination in public accommodations); Powell v. Super 8 Motels,
Inc., 181 F. Supp. 2d 561, 565 (E.D.N.C. 2000) (denying motel-defendant's motion to
dismiss complaint brought under Title II's prohibition on discrimination in public
accommodations).
127. U.S. DEP'T OF HOMELAND SEC., OFFICE OF IMMIGRATION STATISTICS, 2005
YEARBOOK OF IMMIGRATION STATISTICS 5 (2006), available at http://www.dhs.gov
/xlibrary/assets/statisticslyearbook/2005/OIS_2005_Yearbook.pdf.
128. Id. at 12.
129. Id.
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means more immigrants are non-Caucasian, increasing the chances
that racial tensions will be generated around new pockets of
immigrant populations. 3 ' The increasingly dark complexions of
recent immigrants is fueling not only legitimate political debate about
immigration reform'31 but a sometimes hysterical racism that
increases the odds that non-Caucasian individuals will need an
available remedy at law to combat racism in their public lives.
32
Additionally, the line separating political discourse from racist
diatribe is not always clear, 33  requiring a comprehensive
antidiscrimination regime that is unhindered by limitations such as
the one imposed on Title II by the Denny majority.
There is an additional, symbolic role that Title II continues to
play in America's national life, representative of a tradition that rivals
in importance the law's practical role in contemporary society.
In addition to improving the lives of millions of blacks, the act
reflected a sea change in American law and politics in the early
1960s. This transformation did not originate in Washington or
in academia, nor did it come from liberal ideologues. It came
from people represented by Martin Luther King and others,
anonymous marchers-black and white-who, like their
leaders, risked and sometimes lost their lives in their quest for
racial justice .... It led to a major restructuring of Americans'
sense of justice across broad reaches of national life. The [civil
rights] movement was the stimulus, the precedent, and the
model for achieving other major shifts in popular attitudes and
in the law. The Civil Rights Act of 1964 was the model for
extending legal protections to other disadvantaged groups. The
success of efforts on behalf of other minorities and causes, for
women's rights, the rights of the disabled, gays, the elderly, and
130. See, e.g., KEVIN R. JOHNSON, THE "HUDDLED MASSES" MYTH: IMMIGRATION
AND CIVIL RIGHTS 15 (2004) (arguing that anti-immigrant sentiments are replacing anti-
minority sentiments as a more socially palatable form of racism).
131. See, e.g., President George W. Bush, State of the Union Address (Jan. 23, 2007),
available at http://www.whitehouse.gov/news/releases/2007/01/20070123-2.html (arguing
for tighter border security and a guest worker program).
132. See, e.g., Massimo Calabresi, Is Racism Fueling the Immigration Debate?, TIME,
May 17, 2006, http://www.time.com/time/nation/article/0,8599,1195250,00.html (quoting
Fox News host John Gibson as urging Caucasians in the United States to " '[m]ake more
babies' "to prevent a majority of the country from becoming non-Caucasian).
133. See, e.g., JOHNSON, supra note 130, at 157 ("History teaches us that it is difficult to
confine anti-'alien' sentiment to any one segment of the immigrant community (such as to
undocumented immigrants only).").
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others are all based on the movement that found its most
strategic expression in Birmingham.'34
To unnecessarily limit the scope of laws that are designed to help
achieve racial integration, as the Denny majority did, is to begin to
betray the tradition established over the last several decades that
places a premium on inclusion. 3 '
It is for the Congress to rectify the error made by the Denny
majority and reaffirm that Title II, including its place-of-
entertainment provision, is to be interpreted in that spirit which has
animated decades of judicial application of the Civil Rights Act of
1964.136 It is a spirit that aims to eliminate "the deprivation of
personal dignity that surely accompanies denials of equal access to
public establishments"'37 and hopes to establish "the proposition that
race has no place in American life or law.'
'1 38
MICHAEL F. ROESSLER*
134. Filvaroff & Wolfinger, supra note 125, at 30.
135. See, e.g., Justice Stephen Breyer & Justice Antonin Scalia, A Conversation on the
Constitution: Perspectives from Active Liberty and A Matter of Interpretation (Dec. 5,
2006) (web cast available at http://www.acslaw.org/node/3909) (last visited Dec. 23, 2006)
(observing that broad traditions developed in the law can properly influence appellate
judges' interpretation of statutes when one interpretation would place the law outside such
a tradition and another would place the law within such a tradition).
136. Congressional correction of the judiciary's misinterpretation of statutes is a
legitimate exercise of legislative power. See, e.g., N.C.A.A. v. Smith, 525 U.S. 459, 466 n.4
(1999) (noting that Congress passed the Civil Rights Restoration Act of 1987, 20 U.S.C.
§ 1687 (2000), in response to the Court's decision in Grove City College v. Bell, 465 U.S.
555 (1984), which held Title IX applied only to those specific programs receiving federal
funding, not to the entire institutions housing the programs).
137. Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 291-92 (Goldberg, J.,
concurring).
138. President John F. Kennedy, Television Address on Civil Rights, supra note 23, at
490, 492.
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